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FOOD BILL 2005 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Debate was adjourned after clause 5 had been agreed to. 

New clause 5A - 
Mr J.A. McGINTY:  I move - 

Page 3, after line 19 - To insert the following new clause - 

5A. Application of Act to prescribed community activities 
(1) In subsection (2) - 

 “prescribed” means prescribed by the regulations for the purposes of that 
subsection. 

(2) The regulations may exempt from all or any provisions of this Act a prescribed 
activity of a charitable or community nature relating to food or an activity within a 
prescribed class of activities of a charitable or community nature relating to food. 

(3) An exemption may be expressed to apply - 

(a) generally; 

(b) for a specified period; or 

(c) in specified circumstances or for the purposes of a specified occasion or 
event. 

(4) The regulations may provide - 

(a) for conditions and restrictions subject to which an exemption is to apply; and 

(b) that an exemption is of no effect at any time when any condition or 
restriction to which the exemption is subject is not being complied with.  

Following discussions with members of the opposition, in particular the member for Dawesville, the new clause 
amends the bill to allow for the exemption of small, low-risk community fundraisers from some of the more 
onerous aspects of the legislation.  This is achieved by providing the power to exempt by regulation the 
prescribed activity relating to food of a charitable or community-based nature or an activity within a prescribed 
class of activities from all or any of the provisions of the legislation.  The proposed exemption will allow 
flexibility to capture those low-risk community fundraising activities for which compliance with food safety 
legislation would be difficult, at the same time ensuring that the community is protected from the hazards 
presented by the handling and sale of food.  Great care will be required to achieve these two aims when drafting 
the proposed regulations.  To ensure the balance is correct, consultation will be undertaken with representatives 
of the community fundraising sector.  The Australian Capital Territory has provided for exemption of similar 
activities through regulation.  The ACT regulation will be used as the starting point for consultation and drafting 
of regulation for Western Australia.   

It is obviously inappropriate for activities such as sporting groups, church fundraisers and raffles, which are 
particularly prevalent around shopping centres and in just about every country town, to attract the full 
compliance regime of this legislation.  I do not think that those sorts of organisations and functions present any 
difficulty or evil that needs to be addressed by this legislation.  In fact, it is going too far to require their 
compliance with the provisions of this legislation.  The church fundraiser stall that I quite often see outside the 
newsagent at Augusta that has various homemade jams, cakes and other food items either for sale or raffle 
should not be burdened with any legislative requirement.  That is why I am keen for there to be a fairly 
expansive exemption by way of regulation, and I thank members opposite for raising the issue. 

Dr K.D. HAMES:  I thank the minister for moving this amendment at the opposition’s request.  As he said, the 
local soccer club having a sausage sizzle is not an activity that we want to hit by regulation.  There is an option 
in the Health Act for council health staff to prevent people from carrying out those sorts of activities.  It very 
seldom occurs, as most councils are well aware of their benefits.  However, I have been aware of occasions when 
heavy-handed staff have come down on activities such as cake stalls.  I recall, when the minister talked about 
this amendment initially, that he had a list of the ACT regulations that related to this issue.  Will the minister 
table those regulations so that we can see them?   
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Mr J.A. McGinty:  I do not have a copy of the text in the chamber, unfortunately.  Perhaps the member for 
Dawesville can recall some of them.   

Dr K.D. HAMES:  I vaguely recall.  I refer the minister to clause 9.  I want to know whether there is a 
connection between this new clause and clause 9.  It may well be that they have nothing to do with each other.  
Clause 9 refers to the meaning of “food business”.  I think that phrase was originally intended to capture 
activities such as cake stalls.  The clause states - 

. . . regardless of whether the business, enterprise or activity concerned - 

I presume the soccer club would come under “activity concerned” - 

is of a commercial, charitable or community nature - 

That refers to sausage sizzles and cake stalls - 

or whether it involves the handling or sale of food on one occasion only. 

I put the argument at one stage that it would be allowed if the activity was a once only occasion.  For example, 
the parents at our local soccer club, as do many other soccer clubs, put on a sausage sizzle for a home game.  I do 
not know how many games of soccer there are in a season.  However, if it is 16, we would put on a sausage 
sizzle eight times a year for the visiting players and our own players.  I want to make sure one definition of “food 
business” does not contradict the other. 

Mr J.A. McGINTY:  The next amendment that I will seek to move will make the definition of “food business” 
in clause 9 to which the member referred subject to the amendment I have now moved.  The member for 
Dawesville is correct in that the way in which the bill was drafted encompassed a Saturday morning community 
fundraiser or a soccer club barbecue.  It is clearly intended to exempt those charitable and community-based 
sporting club and religious organisation functions from the provisions of this bill.  The next amendment will 
make it quite clear that the inclusion of that fairly broad definition will be subject to new clause 5A, which we 
are now debating, which will make provision for that exemption. 

Dr K.D. Hames:  The other part of the question concerned the regulations.  I recall that they looked okay but not 
100 per cent.  There were some things in there that I thought would be quite difficult or quite onerous.  I wanted 
to have the opportunity to talk about what was actually in those regulations. 

Mr J.A. McGINTY:  We are using the Australian Capital Territory regulation, which is the one that the member 
has seen and to which he has referred, as the basis for consultation.  We will try to make sure that the community 
fundraising sector has maximum input.  When the regulation comes to me for signing off, I will be keen to make 
sure that it is broad enough to include all of those community functions to which the member has alluded.   

Dr K.D. HAMES:  There was a range of issues.  Some of the National Party members have spoken to me about 
them.  The member for Avon spoke about cake stalls and the like, and how they are held in different 
circumstances.  On the one hand, we have to make sure we do not overly regulate those organisations but, on the 
other hand, we have a duty of care and must make sure the sausages are in good nick and that we know what is 
in the cakes in case they contain nuts to which someone is allergic.  There needs to be a balance.  There are so 
many different ways in which these activities operate.  There are the charities that set up at Bunnings every 
week, others that operate every fortnight at the soccer matches, and others that are held only once a year or once 
every four years, such as by parents and citizens associations at election time.  We need to make sure that they 
still have quality food and take care in what they do.  For example, charity groups operate outside most Bunnings 
stores.  I forget which charity it is.  We would expect them to have more regulations in relation to disposal of 
waste and proper handling of food when they are there week after week.  I ask the minister to make sure that 
those situations are properly covered. 

Mr J.A. McGINTY:  The reason for doing it by regulation, rather than by substantive provision, is so that we 
can ensure that those two competing objectives are met; that is, safe food without unnecessary bureaucratic 
requirements for community-based organisations.  It is something on which we will consult very broadly. 

Mr D.T. Redman:  What level of consultation are you intending to go through with community groups? 

Mr J.A. McGINTY:  We intend to do that now.  We will start with the ACT exemption, because it is an existing 
one in this sort of legislation.  We will certainly go to community groups and the voluntary fundraising sector.  
Ultimately, this Parliament will have the opportunity to debate the regulation by way of disallowance motion if it 
does not go far enough.  We need to make sure that we do not put any burdens on community-based groups, 
which are trying to raise a few dollars to support their function in the community.  It is not my intention to limit 
the scope of that provision.  Once we get to something of a larger scale, such as Meals on Wheels, which is 
community-based and non-profit making, it should be subject to these requirements.  I am talking about the 
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voluntary community-based fundraising activities.  At this stage, I do not know how much broader than that it 
goes.  That will be the subject of the consultation.  We will ensure that we consult as widely as possible with 
both city and country people.  The dynamics are of quite a different nature. 

Dr G.G. JACOBS:  The contention and the issue we had, which the minister has recognised, has its origins in 
clause 9, which does not take cognisance of a charitable or community-based activity involving the handling or 
sale of food.  No exemption is contained in clause 9 on page 9 of the bill, which states - 

regardless of whether the business, enterprise or activity concerned is of a commercial, charitable or 
community nature 

The minister has recognised that the charitable and community nature of this activity needs to be changed.  If 
that is the origin of the issue and that is the problem that members on this side of the house have, which the 
minister has conceded is a problem, why are we going through the tortuous process of inserting new clause 5A 
and referring to it later when we consider clause 9 when my proposed amendment would just change the second 
part of clause 9?  Rather than do it through a tortuous regulatory framework that is set down in proposed new 
clause 5A, what is the problem in changing the origins of this concern to accept that a business, enterprise or 
activity can raise funds solely for community or charitable purposes and not for personal gain, and the food sold 
is not potentially hazardous?  That would help with the issue of safety and it has a regulatory component.  The 
words “or is to be consumed immediately after thorough cooking” covers the Bunnings barbeque issue of the 
scouts raising money for the public, as happens in my town.  Why are we going through this tortuous legal 
process when the origins were in clause 9 and that just needed redressing in a sensible way?  We did not need to 
add 1 000 words when 10 were enough. 

Mr J.A. McGINTY:  I will answer that by pointing out some shortcomings in the member for Roe’s proposed 
amendment.  I simply make these points to illustrate how a statutory provision can end up with undesired 
consequences.  Regulations are a bit more flexible to define more accurately what he hopes to do.  The member 
talks about a food activity, if I can loosely call it that, where the food is to be consumed immediately after 
thorough cooking.  That would exclude a cake stall where someone cooks a cake at home and maybe a day later 
brings it to the cake stall for sale, or the girl guide cookies that may be cooked a week in advance and sold on the 
day or sold through a fundraising activity.  Those examples spring to mind.  All foods are potentially hazardous.  
Babies can choke.  All sorts of things can happen.  That is why the potentially hazardous concept is not included.  
That is not really what we are aiming at.  Even when we look at the definition of a business enterprise or activity, 
I wonder whether a hospital could be caught by that.  A hospital could be said to raise funds purely for 
community or charitable causes and not for personal or financial gain.  There are problems with that definition in 
that it does not achieve what we want to achieve.  I refer to small-scale, community-based fundraisers.  If the 
fundraising activity involved selling watermelons that were grown in someone’s backyard, that may well be 
something that is not caught by the member’s definition because they would not have been thoroughly cooked 
immediately prior to sale.  The member has obviously applied his mind to come up with something that he thinks 
fits the circumstances.  Any definition that we insert into the legislation could be picked apart.  That is why it is 
better to have a mechanism that enables people who we all think should be exempted - that is, low-level 
community fundraising activities - to be so exempted by a more detailed prescription than the legislation would 
permit.  I use the member’s attempt to codify this area as an example of the difficulties that are inherent with any 
statutory exemption. 

Dr G.G. JACOBS:  I presume that I will be able to talk further about this when we reach clause 9.  The 
sentiment contained within my amendment to clause 9 - 

Mr J.A. McGinty:  I have no argument with the sentiment; I agree with the sentiment. 

Dr G.G. JACOBS:  The amendment does not just discuss food that is cooked thoroughly; it provides an option 
by containing the phrase “at which all the food sold is not potentially hazardous”.  Obviously, watermelon is not 
cooked but it is not potentially hazardous.  It would be different if we were talking about selling packages of raw 
sausages.  That would be a potential hazard.  In fact, it would be covered by this clause.  There are issues with 
raw meat but significant issues do not necessarily arise with a pack of half a dozen lamingtons or anzac biscuits 
that are cooked a few days before. 

Dr K.D. Hames:  What if they contain peanuts? 

Mr J.A. McGinty:  That is a very good point. 

Dr G.G. JACOBS:  Thank you very much, member for Dawesville! 

Mr J.A. McGinty:  We are all arraigned against you! 
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Dr G.G. JACOBS:  If I have that much opposition, I will reserve my comments until we reach clause 9 in the 
fullness of time! 

New clause put and passed. 

Clauses 6 to 8 put and passed. 

Clause 9:  Meaning of “food business” - 

Dr K.D. HAMES:  I have some sympathy for the comments made by the member for Roe about this being the 
place in the bill to insert the new clause.  One would have thought that it was the logical place.  I understand that 
the member has not yet moved his amendment to this clause.  We really need to consider the new clause and the 
amendment as one item because the minister intends to move an amendment to insert after “whether” the words 
“subject to section 5A”.  Words are included to describe a charity.  It is a bit like saying that a painting is all 
white except for the little bit that is black.  One would have thought that the rest of the words needed changing; 
that is, the ones designed to relate to charitable events.  If we are to include “subject to section 5A”, why is it 
necessary to retain the rest?  Why will clause 9 still contain the words “enterprise . . . of a . . . charitable or 
community nature . . . involves the handling or sale of food on one occasion only”?  Why are those words still in 
the clause; what are they meant to cover?  What other things outside events such as cake stalls and sausage 
sizzles are those words there for? 

Mr J.A. McGINTY:  We still want to place on those charitable groups a duty and legal responsibility to provide 
safe food.  However, we want to exempt them from the other provisions in respect of the sale of the food.  We 
want to ensure that everybody is caught, and then provide an exemption for a cake stall, for instance.  That does 
not exempt a cake stall from the requirement that the food does not contain razor blades, for example.  That is 
the reason we wanted to retain the expansive definition. 

Dr G.G. JACOBS:  Despite the member for Dawesville’s earlier comments, I am with him! 

Mr J.A. McGinty:  I’m with him! 

Dr G.G. JACOBS:  I still wonder why this legislation attempts to ensnare charitable and community businesses, 
enterprises or activities.  Why is it included?  We must be cognisant of the fact that one must not try to regulate 
absolutely everything in this world; every contingency that could happen.  I can see that someone might bite into 
a lamington and choke but that is not a likely potential hazard.  Trying to capture every possibility is where I 
believe clause 9 is over-regulatory.  It ensnares the great Aussie tradition of a barbecue or a cake stall run for the 
benefit of a charitable organisation such as the girl guides or scouts.  I cannot understand why charitable 
organisations are included in order to ensnare them and to then have to backtrack and introduce a very tortuous 
regulation in the form of new clause 5A.  I move - 

Page 9, lines 20 to 23 - To delete the lines and substitute - 

except where the business, enterprise or activity concerned is a business, enterprise or activity 
which raises funds solely for community or charitable causes and not for personal financial 
gain, and is a business, enterprise or activity at which all the food sold is not potentially 
hazardous or is to be consumed immediately after thorough cooking.   

Mr J.A. McGINTY:  We do not intend to exempt any person or business from the requirement to handle food in 
a safe manner, whether it be a person baking a cake for a cake stall, or a factory manufacturing food.  There will 
always remain a requirement on everybody to handle food safely.  If I went to the Anglican church street stall in 
Augusta and bought food, I would expect the person who produced that food to have handled it in an appropriate 
fashion, and by the passage of this legislation that will be a legal obligation.  If, for instance, the farmer who 
baked the cake had spent all day down a septic tank, cleaning it out, and did not bother washing his hands before 
making the cake, I would be pretty upset about it.  Frankly, he would have handled the food in an unsafe way, 
and that would be an offence against the provisions of this bill, and so it should be, even though he has made the 
cake for the purpose of selling it at a community fundraiser. 

We do not intend to exempt anyone from the requirement to provide safety.  We intend to exempt community 
and charitable organisations from the bureaucratic and administrative requirements for getting a licence, for 
notifications, restrictions and things associated with the administrative aspect of running a food stall for 
charitable purposes and the sale of food.  In a sense, there is a split.  We do not propose a total exemption for 
charitable purposes.  We still wish to maintain an obligation, pursuant to this bill, to handle food safely.  We 
wish to exempt community-based groups from the administrative side of running a cake stall; from what I would 
regard to be any unnecessary administrative requirements upon a community-based group.  That is the reason we 
wish to retain the definition of charitable or community-based groups for the purposes of maintaining food 
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safety, but are happy to exempt them from the administrative requirements associated with the selling of food for 
charitable purposes. 

The ACTING SPEAKER:  As there are two members seeking to move amendments to this clause, I will move 
part of the member for Roe’s amendment, which is to delete the words in line 20 up to and including the word 
“whether”.  If this is successful, I will move the balance of the member for Roe’s amendment.  If the test vote is 
unsuccessful, I will then ask the minister to move his amendment.  This procedure is used to ensure that 
members are not excluded from having an opportunity to move their amendments. 

Dr G.G. JACOBS:  How do the minister’s amendments and regulatory guidelines ensnare the minister’s farmer 
who, having been at the cow yard, has baked a cake without washing his hands and then presented it at the local 
tuck shop the next day?  The minister says that my amendment will not ensnare that person or cover that 
situation.  How does the minister’s amendment do that?  If we are talking about regulation, let us not have 
regulation for regulation’s sake.  How does the minister’s amendment ensnare the farmer who is perhaps not 
very hygienic?  How does it deal with an unhygienic practice that has occurred and has the potential to create a 
hazard such as food poisoning? 

Mr J.A. McGINTY:  I will answer that by way of an example.  Clause 16 states - 

(1) A person must not handle food intended for sale in a manner that will render, or is likely to 
render, the food unsafe. 

That is the member’s man who has just come out of the cattle yard and has not washed his hands.  That is an 
offence for which there is a significant fine.  The second part of the clause states - 

(2) A person must not sell food that is unsafe. 

One could presumably detect organisms in the food in order to determine subclause (2).  That is where we 
intend, by way of the exemption, to not exempt people from that particular provision, but to exempt them from 
the administrative arrangements only.  The terms of the exemption would be created by way of regulation, and 
they would exempt people from some but not all the provisions of the act. 

Dr K.D. Hames:  That clause refers to a person.  The definition at clause 9 refers to a food business.  I would 
assume that a person would have to meet that provision regardless of whether he was a charitable or non-
charitable business.  It would be more important for food businesses to do this or that or something else. 

Mr J.A. McGINTY:  Yes, although I expect that the food business is a business or an enterprise.   

Dr K.D. Hames:  It is like clause 18 or 19, where there is a provision that a food business must not mislead.  An 
example might be a pork sausage being sold to a Muslim as a beef sausage. 

Mr J.A. McGINTY:  Yes.  The definition of food business encompasses two notions.  The business or 
enterprise is the corporation, if I can put it that way.  It goes on to include the activity.  The activity of food 
could, I think, be conducted by an individual. 

Dr G.G. JACOBS:  Now I am totally confused.  Neither my amendment nor the minister’s amendment changes 
clause 16; clause 16 is still there.  If clause 16 still applies to the charitable organisation referred to in proposed 
section 5A, how is it that my amendment to clause 9 does not do that?  It stands alone.  In the handling and sale 
of unsafe food, we cannot have it both ways.  It is either exempt there - 

Mr J.A. McGinty:  The regulation power making amendment in proposed section 5A states - 

 (2) The regulations may exempt from all or any provisions of this Act a prescribed activity . . .  
relating to food. 

I think it is remarkable, but it seems to me that that would enable the exemption from the offence provisions of a 
particular food activity.  The offence provisions are the activities referred to in part 3 - the handling of food in an 
unsafe manner and the sale of unsafe food, through to clauses 16 and 17, and even clause 18, which relates to 
false advertising.  Remarkably, it seems to me that we could, by regulation, exempt, for instance, the Anglican 
food stall in Augusta on a Saturday morning from the offence provisions of the act.  Frankly, I find that 
remarkable, but that seems to be what it is saying.   

Dr K.D. Hames:  Do you want to? 

Mr J.A. McGinty:  No, is the simple answer to that. 

Dr G.G. JACOBS:  The minister is saying that his amendments do not exempt that charitable organisation from 
complying with all these clauses that refer to unsafe food and the false description of food. 

Mr J.A. McGinty:  It is our intention that they not be exempted from them, yes. 
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Dr G.G. JACOBS:  Presumably, the argument against my amendment is that it does not have the safeguards for 
the handling and sale of unsafe food.  Is the minister saying that my amendment does not necessarily include all 
the safety issues regarding the false description of food and the handling of unsuitable food, whereas the 
government’s clause does? 

Mr J.A. McGINTY:  I think the member’s amendment would grant a total exemption from the provisions of the 
legislation to people who meet the member’s description of charitable or community-based organisations, if I 
can loosely call them that.  It is not our intention to exempt them from all the provisions of the legislation.  It is 
our intention to exempt them from the administrative arrangements, but not from the requirement to provide safe 
food, for instance, because that would be an offence.  I think that is most probably the distinction.  Have I 
answered the member’s question?  I am not sure that I have. 

Dr G.G. Jacobs:  On the amendments, the minister referred to new clause 5A, which we have just discussed. 

Mr J.A. McGINTY:  Yes. 

Dr G.G. Jacobs:  Although the minister is saying that it is an exemption, because the regulations in new clause 
5A are so descriptive, does it end up being an exemption?  I believe that the regulations and what the minister 
has specified in that provision are so onerous that in practice there will not be any exemption for charitable 
organisations. 

Mr J.A. McGINTY:  Yes, there will, but it will not be a total exemption.  It will not enable those charitable 
organisations to provide unsafe food, for instance, but it will exempt them from the administrative obligations 
associated with the sale of their food for those charitable purposes. 

Dr G.G. Jacobs:  Can the minister explain those administrative requirements? 

Mr J.A. McGINTY:  By way of example, I refer the member to part 9 of the bill that is before us, which is 
headed “Registration of food businesses” and which starts at clause 107.  I will refer to just the headings, rather 
than the more detailed provisions.  Part 9 contains clauses on the notification of conduct of food businesses, the 
registration of food businesses and the approval of food businesses.  I also refer the member to part 8, which 
deals with the auditing requirements.  Those sorts of administrative requirements are totally superfluous and 
irrelevant to the community cake stall.  That is what we intend to exempt.  The amendment that the member has 
moved would change the definition in clause 9 of “food business”, so that a food business would not include a 
charitable organisation.  Apart from any technical arguments, if I can call them that, that we might have about 
the meaning of what the member has proposed, in principle we agree that those sorts of organisations should be 
exempt.  However, I think the effect of the member’s amendment would be to exempt them from the operation 
of the legislation, whereas our intention is to exempt them from the administrative processes, which we think 
would be burdensome and unnecessary.  I believe that is the distinction between us. 

The ACTING SPEAKER (Mrs J. Hughes):  Members, this is a reminder that this is a test vote, and, if it is 
successful, we can move on to the balance of the member for Roe’s amendment.  The question before members 
is - 

Page 9 - To delete the words in line 20 up to and including the word “whether”. 

Amendment put and negatived. 

Mr J.A. McGINTY:  I move - 

Page 9, line 20  - To insert after “whether” -  

, subject to section 5A, 

We have had an extensive debate on this provision, and the intent is well understood. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 10 to 12 put and passed. 

Clause 13:  Handling of food in unsafe manner - 
Dr K.D. HAMES:  I refer the minister to clause 13(1) at the top of page 13, and to clause 16(1) at the top of 
page 15.  Clause 13, “Handling of food in unsafe manner”, states - 

A person must not handle food intended for sale in a manner that the person knows will render, or is 
likely to render, the food unsafe. 

On page 15, clause 16, “Handling and sale of unsafe food”, states - 
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A person must not handle food intended for sale in a manner that will render, or is likely to render, the 
food unsafe. 

They are almost identical, but not quite.  One subclause has the words “that the person knows will render” and 
the other has the words “that will render”.  That is the only difference.  However, there is a significant difference 
between the two clauses in the fines that will be imposed.  I wonder why there is a difference in the fines and 
why the government did not use the same words in each clause. 

Mr J.A. McGINTY:  The question of knowledge of the responsible person is the key.  Under clause 13, the 
more serious offence, which attracts, for an individual, a fine of $100 000, is committed when that person knows 
that the food is unsafe.  Clause 16, which appears to be a comparable provision, does away completely with that 
requisite degree of knowledge, so it becomes an objective test of whether in fact the food is unsafe.  I think 
people would agree that if somebody does something to food, knowing that it will make it unsafe, that is a far 
more serious offence than inadvertently rendering it unsafe.  Consequently, there are the two provisions.  The 
more serious provision has the requisite degree of knowledge.  Perhaps I will refer to my notes on this.  That is 
the key issue.   

Dr K.D. Hames: Will the minister give an example of what a person who is preparing food could do to make the 
food unsafe, although they did not know it would make the food unsafe, to warrant a $50 000 fine?   

Mr J.A. McGINTY:  I am told that the best example that I can give is the Garibaldi Smallgoods Pty Ltd issue in 
South Australia.  I thought it was a decade ago, but I am told it was about six years ago.  That company 
continued to make sausages and meats knowing of the existence of a contaminant.  That is the sort of case that 
would warrant the serious penalty as distinct from the lesser penalty. 

Dr K.D. Hames:  I understand that distinction and I accept that provision.  Perhaps I will leave my question until 
clause 16. 

Mr J.A. McGINTY:  I will refer to my notes to conclude the response, because it covers both issues.  There are 
two types of serious offences: those where the offensive action was undertaken in the knowledge that the 
behaviour was illegal and those where the potential offender understood the offensive behaviour and should 
reasonably have known whether such behaviour complied with the applicable law.  These offences are a state-of-
mind provision requiring a finding of intent, negligence or knowledge before the offence will be proved.  In 
those cases where it can be proved that the offender knew, the offence would attract a higher penalty; in those 
cases where it can be proved only that the offender should reasonably have known, the offence would attract a 
lower penalty.   

The penalties are lower still in division 2 - “Other offences relating to food”.  These other offences do not require 
proof of knowledge or that the offender ought reasonably to have known - only proof that the offence took place 
is required.  These offences provide public health protection where knowledge of, or reasonably ought to have 
known, might be difficult to prove.  This is balanced with a lower penalty.  Essentially, we are talking about 
evidence and what can be proved in court about what the person knew.  It is a common concept in murder versus 
manslaughter and Garibaldi versus producing a cake that had the effect of being unsafe, but the person who 
made it did not intend it or know it.   

Dr K.D. Hames:  I was trying to think of an example in which an individual made something for sale that 
caused a serious health problem without knowing he or she was doing that and yet it is of sufficient severity to 
attract a fine of $50 000.  What sort of example would the minister give?  It is a big fine if the individual does 
not know it.   

Mr J.A. McGINTY:  An example that the member for Dawesville may recall, I do not but I am told, is a 
company in Victoria manufacturing spring rolls that made people who ate them sick.  The evidence was that the 
company was not aware that what it was doing was causing the harm.   

Dr K.D. Hames:  That is a $250 000 fine. 

Mr J.A. McGINTY:  The better example is the Garibaldi sausage incident; that is, before the company knew it 
was harmful.  That would attract a lesser penalty because it did not know.  As soon as it knew and continued to 
make the sausages -  

Dr K.D. Hames:  The fine is $250 000.   

Mr J.A. McGINTY:  I will check whether a corporation is picked up by that provision. 

Dr K.D. HAMES:  For an individual the fine is up to $50 000.  I am talking to the wrong clause, but I guess that 
the clause to which I am referring is related to this clause.  I cannot imagine that an individual who does 
something wrong and does not know that he or she is doing wrong will attract a $50 000 fine.  A body corporate 
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that did something wrong should know better.  A fine of $50 000 is a big fine if an individual who does not 
know that what he or she is doing is wrong.   

Mr J.A. McGINTY:  It is a maximum penalty.  It is up to the court to determine the fine.  The bill provides for a 
penalty that will cover every circumstance that may occur.  There may very well be an enormous public health 
outbreak because a person did not know what he or she was doing would have that result, and the consequences 
could be catastrophic.  In such a case, we would expect the fine to be towards the upper limit.  In the routine 
cases in which in some way something contaminated the bakery and people did not know but it still caused a 
problem, we would expect the fine to be at the lower end of the scale.  It is about judicial discretion.   

Mr D.T. REDMAN:  It has been suggested that it is quite possible that this clause could impact upon a 
charitable organisation if it is handling the sale of unsafe food.  The minister said that it could be up to a $50 000 
fine for an individual.  The clause states that it is a fine of $50 000.  Is it up to $50 000 or is it of $50 000, which 
would be a significant impact upon, for example, a charitable organisation?   

Mr J.A. McGINTY:  Under the Sentencing Act 1995, where a sentence is prescribed it is to be read as a 
maximum sentence.   

Clause put and passed.   

Clauses 14 to 16 put and passed.   

Clause 17:  Handling and sale of unsuitable food - 
Mr G. WOODHAMS:  As the minister is aware, several industries in Western Australia are based upon the 
handling of live animals.  In many instances the handling of those animals leads to injury to the animal; I refer to 
injuries not inflicted deliberately by the person dealing with the animal.  For example, in the rock lobster 
industry, there could be an injury to a lobster that makes it, at the end of the processing line, unsatisfactory for 
human consumption.  In answer to a previous question, the minister referred to finding evidence that something 
had taken place.  I am not opposed to clause 17.  I am interested in how it may be followed through that the 
handling of live food may, in some way, injure that animal and the food becomes unsuitable.  How can it be 
proved that that is the case?   

Mr J.A. McGINTY:  The member for Greenough has given the example of crayfish, which is something I know 
a little bit about.   

Mr J.E. McGrath:  You never found one inedible.   

Mr J.A. McGINTY:  No.  One year I caught so many that I managed to get crayfish poisoning.  My hands were 
swollen to the extent that it was very hard to hold anything.  I wore that as a badge of some honour.   

The answer to the member’s question can be found in clause 27 of the bill which deals with the mishandling of a 
rock lobster that is damaged and is not suitable for sale.  Essentially, clause 27 says that if it is disposed of, it is 
not caught by the provisions of the legislation.  If any animal is handled in a way that will ultimately render it not 
suitable for human consumption and it is then disposed of, that provides a defence.  It negates the possibility that 
ultimately that will become a subject of a charge under the provisions of this legislation.  I think that explanation 
answers the question.   

Mr G. Woodhams:  That answers my question.   

Mr J.A. McGINTY:  A solution was provided to me for crayfish poisoning.  There is an old Sicilian approach 
that human urine is the best solution to that sort of infection, and a number of volunteers offered to administer it.   

Clause put and passed.  

Clause 18:  Misleading conduct relating to sale of food - 

Dr K.D. HAMES:  Members must remember that when I marked in the bill the things I wanted to talk about, it 
was a month or so ago; I forget exactly.  I have eaten meat pies since then.  My query relates to the story in a 
newspaper about the alleged alternative product content of meat pies such as nasal cartilage, pigs’ ears and all 
sorts of other unsavoury items that were found to be in pies. 

Mr J.A. McGinty:  It would not have been a savoury pie then. 

Dr K.D. HAMES:  It would not have been too savoury at all.  Would that matter come under clause 22, “False 
description of food”, or this clause?  I wonder under what clause people who put that type of product into a meat 
pie would be captured.  Meat pies are advertised as containing 30 per cent meat.  A newspaper or a current 
affairs show tested a number of pies to determine their meat content.  Many of the pies were found to contain 
less meat content than was described on the packaging of the pie.  Many of the pies contained other items.  How 
can those matters be caught?  I hope that by passing this legislation, someone will further investigate such 
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matters.  I would not imagine that local councils could do that.  They do not have the wherewithal to test all the 
meat pies in the metropolitan area to see what other products the meat pies contain.  Obviously someone can do 
it, because people are prosecuted for selling fish that is advertised as another type of fish.  That is done by the 
local council, which tests the fish.  What about meat pies?  Who tests them?  Who determines what is in them?  
Who determines whether a company puts into a pie the 30 per cent meat content that is advertised? 

Mr J.A. McGINTY:  I will use meat pies as an example and members can extrapolate the data.  The Food 
Standards Code defines what is “meat”.  I assume it would not include some of the things the member has just 
described.  Therefore, if they were included in a meat pie, that would be caught by the misleading advertising 
provisions. 

Dr K.D. Hames:  The producers need only say that the pie contains 30 per cent meat; they do not have to say 
what is contained in the other 70 per cent.  They might not include the products I have mentioned in the content 
of the 30 per cent meat quota.  It might be thrown in as bulk.  I presume it provides gelatine. 

Mr J.A. McGINTY:  The percentage of meat must be specified on the packaging, and the product must contain 
meat as it is defined; it cannot be other things.  There are two possible offences.  The first is the misleading 
advertising provision and the second is non-compliance with the Food Standards Code.  That is the way in which 
those matters are tackled.  I do not know enough about meat pies to know about the details raised by the 
member, although I ate one at the footy last Saturday! 

Dr K.D. Hames:  The question is: who tests it?  Suppose the pie contains 30 per cent real meat, not including 
cartilage etc, but then those products are added to the pies.  Do the producers have to say that the other 70 per 
cent of the pie contains other items?  Who tests it? 

Mr J.A. McGINTY:  The labelling requirements are such that the producer must specify the entire contents of 
the pie, not just the 30 per cent meat.  If the pie contains other contents - 

Dr K.D. Hames:  What do nasal cartilage or ears contain that would normally be described in a meat pie?  If the 
pie contains 30 per cent meat but the other stuff is not included in the 30 per cent meat, and it provides the 
gelatine - 

Mr J.A. McGINTY:  Any food that is in the pie must be described on the contents of the label. 

Dr K.D. Hames:  It could be called gelatine. 

Mr J.A. McGINTY:  Anything that is not food is not allowed to be in it.  There is a way of addressing that 
matter.  The member must excuse my lack of knowledge about pigs’ ears and nasal cartilage. 

Dr K.D. Hames interjected. 

Mr J.A. McGINTY:  It would need to be included on the label of the pie if it is food. 

Dr K.D. Hames:  Who tests those things?  Is it the local council? 

Mr J.A. McGINTY:  The local government environmental health officers test food products.  They would test 
the pies in the factory and in the retail stores. 

Dr K.D. Hames:  A television program said that a large percentage of pies did not comply. 

Mr J.A. McGINTY:  I do not know about that. 

Clause put and passed. 

Clauses 19 to 21 put and passed. 

New clause 21A - 

Dr G.G. JACOBS:  I move - 

Page 18, after line 17 - To insert - 

21A. Labelling requirements 

(1) Subject to subsections (3) and (4), every package of food intended for sale 
must bear on it a label setting out in the manner prescribed - 

(a) if there is a standard prescribed for that food and a name has been 
prescribed to be used in relation to that food, the name so prescribed 
or, in any other case, an appropriate designation for that food; 
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(b) the name and business address of the manufacturer or vendor of that 
food or the packer of the contents of that package or, in the case of 
imported food, the name and business address in Australia of the 
importer of that food; and 

(c) such other particulars as are prescribed. 

(2) Subject to subsection (3), food other than packed food that is displayed for 
sale must be labelled in accordance with the regulations. 

(3) Where: 

(a) fresh produce is displayed for retail sale otherwise than in a 
package; and 

(b) that fresh produce originated from within the Commonwealth, 

there must be displayed on or in connection with the display a label 
containing, in standard type of 9mm, a statement indicating the State or 
Territory of origin of the fresh produce. 

(4) The regulations may prescribe - 

(a) the food or class or description of food to which; or 

(b) the circumstances in which, 

all or any of the provisions of subsection (1) or of subsection (2) must not 
apply. 

(5) Subsection (1) must not, unless the regulations otherwise prescribe in 
relation to food of a specified class or description, apply when the food was 
packed before or at the time of sale and in the presence of the purchaser. 

(6) Regulations made under the power conferred by subparagraphs 144(2)(e) to 
(i) may require that the label specified in 18(1) must set out, in addition to 
the particulars set out in that subsection - 

(a) a statement of the ingredients of the food concerned in such detail 
as is prescribed; 

(b) the place of manufacture of the food concerned; 

(c) the country of origin of the food concerned; or 

(d) a date marking in respect of the food concerned in the manner 
prescribed, 

or any 2 or 3, or all 4, of the particulars referred to in paragraphs (a), (b), (c) 
and (d). 

(7) Regulations referred to in subsection (6) may apply requirements referred to 
in that subsection to all or any food or food of a special class or description 
and may different provisions with respect to food of different classes or 
descriptions. 

(8) For the purposes of subsection (6)(d), the regulations may specify in relation 
to food of a specified class or description the period from the date of packing 
during which the food in the package may reasonably, if the package is 
stored in a specified manner, be expected to retain without appreciable 
deterioration its normal wholesomeness, nature, substance and quality. 

(9) A statement of ingredients on a label on a package of food must set out - 

(a) in the manner prescribed; or 

(b) if a manner is not prescribed, in descending order of their relative 
proportions by mass, 

the ingredients present in that food. 

(10) A label on a package of food must not, except when the regulations 
otherwise prescribe, set out a statement in relation to any particular 
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ingredient present in the food in that package unless the proportion by mass 
in which that ingredient is present in the food is also set out in that label.  

(11) An article that is sold or described on a label or advertisement as food for 
animals must not be described on the label or advertisement or otherwise as 
suitable or safe for human consumption unless it is prepared, packed and 
sold in accordance with this Act. 

As I said previously during the second reading debate, I have some concerns about labelling requirements.  I am 
concerned about this newly structured Food Bill, which takes all the food elements out of the Health Act 1911, 
and rightly so.  Food is not related directly to health, but it has some health implications.  We have created a new 
Food Bill, which will become the new Food Act.  Despite assurances concerning the codes in clause 3, which we 
have previously discussed, I see no reason that we should not take those labelling requirements and describe 
them in the bill, as set out in this new clause.   

It is very important, as we have just heard from the minister, that meat pies are labelled and, particularly, the 
country of origin of food is labelled.  As I have said previously, that is an issue of real concern in the community 
of Western Australia and it was a significant issue for the Economics and Industry Standing Committee to 
consider.  It produced a significant report following its investigation of these issues.  This new clause is about 
being prescriptive of the labelling requirements.  The community is concerned about what it eats and it is very 
important, therefore, not to leave labelling provisions to a code.  I have not been reassured by an article in The 
West Australian of 3 May of this year which stated - 

Parliamentary health secretary Christopher Pyne said the Government could not justify compulsory 
labelling laws for packaged foods after a study found they would cost $160 million a year to 
implement - a cost that would be passed on to consumers. 

Mr Pyne said the study also showed that only one in 10 consumers cared about where their food came 
from. 

I take issue with that.  Enough evidence has been presented to this place since I have been a member to refute 
that claim.  Among that evidence is the committee’s investigation to which I have referred, chaired by the 
member for Swan Hills, which indicated that there is significant concern about country-of-origin labelling.   

Dr K.D. HAMES:  The member for Roe has not finished yet. 

Dr G.G. JACOBS:  I thank the member for Dawesville for the opportunity to continue my remarks.  Clause 3 of 
the bill refers to the Food Standards Code.  I quote again from the article in The West Australian of 3 May 2006 - 

The Government will . . . draw up a voluntary code that will allow individual companies to decide 
whether they tell consumers from which country their food is sourced. 

It is for those reasons that I have some concern about the nature of the codes that have been referred to 
previously.  I have not been absolutely reassured that the codes contain specific prescribed labelling 
requirements, and it is for that reason that I introduced the amendment. 

Mr D.T. REDMAN:  I will support the amendment largely because of the National Party’s principle moved last 
year in a motion supporting state-of-origin labelling, and there are elements of the amendment that support that 
principle.  We believe that principle supports not only people purchasing state products, but also producers of the 
state product.  I am a little concerned about some elements of the amendment that refer to the country-of-origin 
labelling down to the ingredient level.  My understanding of the amendment is that it requires country-of-origin 
labelling down to that level.  That is a concern for people involved in the food industry, particularly when food is 
being imported and the ingredients are being obtained from a number of different sources.  When food contains a 
mixture of ingredients, we support the statement that the food is imported.  However, the National Party will 
support the amendment, despite concerns with some aspects of it. 

Mr J.A. McGINTY:  The amendment seeks to do two things.  Firstly, it seeks to lift out of the Food Standards 
Code the current provisions relating to labelling and to insert them in the legislation.  Second, it seeks to impose 
additional requirements to those that have been agreed nationally.  I will address each of those in turn.  If we put 
today’s standards into the legislation, we would find that, as standards improve over time, the Food Standards 
Code would supersede the legislation and the legislation would become redundant.  That is the current position 
and it would be unfortunate if our legislation did not reflect the law and the requirements when there is a 
reference to a Food Standards Code, which achieves that result.  The second issue would put Western Australia 
in breach of the Council of Australian Governments’ Food Regulation Agreement of 2003.  We have agreed not 
to establish or amend a food standard off our own bat.  For 20 years successive state governments in Western 
Australia and, for that matter, state and territory governments around Australia, have been signatories to national 
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uniformity on this issue.  In 2000, Richard Court signed up to the national agreement on food standards, and that 
was repeated in 2003 by the current government.   

The member for Roe is advocating, in proposed subclause (3) of his amendment, state-of-origin labelling, which 
is not part of the national agreement and, therefore, would constitute a unilateral food standard by Western 
Australia which would put us in breach of our national obligations.  Therefore, we cannot support the 
amendment.  However, more importantly, while this would accurately reflect the law as it stands today, it is far 
better to have reference to the food standards, which will be evolving over time without the need to prescribe it 
in the legislation.  With the exception of state-of-origin labelling, which is part of the amendment moved by the 
member for Roe, we do not have an argument that the content should be on labels.  It has been agreed nationally.  
Our legislation will implement that.  Whether it be in the bill or the way we are proposing, we will achieve the 
same result.  It is a question only of the way in which future changes to the code can be picked up.   

The member for Roe should always be careful about relying on newspaper cuttings as sources of reliable 
information.  The statement attributed to Mr Pyne referred only to the additional country-of-origin labelling 
requirements that were suggested by Western Australia but not agreed to nationally.  We suggested, for example, 
that there should be country-of-origin labelling for not only the major ingredient, but also the two major 
ingredients in packaged food.  That was not agreed to.  Therefore, we have ended up with a proposal that only 
the major ingredient be labelled or be identified by its country of origin.  In that article, Mr Pyne was responding 
to the additional suggestions that were made beyond those that had been agreed nationally.  As I recollect it, the 
article - I have not read it in recent weeks - was somewhat misleading in that respect. 

New clause put and negatived. 

Clauses 22 to 51 put and passed. 

Clause 52:  Forfeiture of item -   

Mr J.A. McGINTY:  I move - 

Page 37, line 26 - To insert after “seizure” - 

has 

The word “has” was inadvertently left out of the clause.  As members will see, it makes no grammatical sense 
without that word. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 53 to 62 put and passed. 

Clause 63:  Contravention of improvement notice -   

Mr J.A. McGINTY:  Following consideration of this matter, it is thought that clause 63 is unnecessary and 
inappropriate.  It provides for a penalty for someone who contravenes an improvement notice.  The imposition of 
a penalty for contravention of an improvement notice is not appropriate when the bill contains a remedy for non-
compliance, which is the issuing of a prohibition order under clause 65.  Clause 68 provides the offence for 
contravention of a prohibition order, and carries a penalty of $50 000 for an individual and $250 000 for a 
corporation.  For those reasons, the government will oppose this clause so that we can delete it given that the 
scheme of the legislation means there is an existing penalty.   

Dr K.D. Hames:  Which clause provides for the prohibition order?   

Mr J.A. McGINTY:  Clause 65 contains the remedy for non-compliance, which is the issuing of a prohibition 
order.  Clause 68 provides for an offence for contravention of a prohibition order.  It is a combination of clauses 
65 and 68, which better achieve what is sought to be achieved by clause 63. 

Clause put and negatived. 

Clauses 64 to 93 put and passed. 

Clause 94:  Approval of food safety auditors -   

Mr D.T. REDMAN:  My question is a general one about auditing.  I note that clause 101 refers to a 
determination of the duties of a food safety auditor.  The minister might be aware that I recently called for the 
government to appoint some audit officers to ensure compliance with country-of-origin labelling.  I am 
interested to hear the minister’s views on whether ensuring compliance of country-of-origin labelling in 
supermarkets could come under the jurisdiction of a food safety auditor as defined in this legislation?   
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Mr J.A. McGINTY:  The role of a food safety auditor is to audit food safety in high-risk premises.  It is not 
envisaged that a part of his functions will be to check country-of-origin labelling.  That will be the responsibility 
of the local government environmental health officers on receipt of a complaint.  The food safety auditor’s duties 
will involve not only food factories but anywhere that food safety is a significant issue, such as a hospital or a 
prison.  That is where the food safety auditor might be employed, rather than in the role to which the member for 
Stirling referred.   

Mr D.T. REDMAN:  Clause 101 refers to the duties of food safety auditor.  Paragraph (d) reads - 

to report in accordance with section 102.   

I think I am wrong about this matter; I apologise. 

Clause put and passed.   

Clauses 95 to 117 put and passed. 

Clause 118:  Functions of enforcement agencies -   
Mr J.A. McGINTY:  I move -  

Page 79, line 26 - To delete the line and substitute –  

  may be delegated -  

 (a) if the enforcement agency is the CEO - in accordance with section 117; or 

 (b) if the enforcement agency is a local government or a person or body, or a 
person or body within a class of persons or bodies, prescribed by the 
regulations - subject to subsections (3) and (4), in accordance with the 
regulations. 

 (3) Without limiting the Interpretation Act 1984 section 59, the performance by a 
delegate of an enforcement agency of a function delegated under subsection (2)(b) is 
subject to -  

 (a) any condition or limitation imposed under section 119 on the performance 
by the enforcement agency of the function; and 

 (b) any guidelines that the enforcement agency is required to adopt under 
section 120 in performing the function.  

 (4) If -  

 (a) regulations referred to in subsection (2)(b) expressly authorise a delegated 
function of an enforcement agency to be further delegated; and 

 (b) the delegated function is further delegated to a person or body in accordance 
with those regulations, 

  subsection (3) applies to the performance by the person or body of that function as if 
the function were performed and delegated as described in that subsection. 

This amendment seeks to allow enforcement agencies to delegate functions under the legislation.  The current 
drafting of the bill would mean that an enforcement agency such as a local government would not be able to 
delegate an important food function such as the issuing of a prohibition order, a function contained in section 65.  
The amendment will enable a food business to receive a clearance certificate without delay once it has complied 
with a prohibition notice referred to in clause 66.  Regulations may prescribe conditions to be placed on the 
power of delegation.  These are necessary powers to give local government, particularly the power to delegate its 
functions for food safety matters.   

Amendment put and passed. 

Clause, as amended, put and passed.   
Clauses 119 to 139 put and passed.   

Clause 140:  Fees and charges may be imposed and recovered by local governments that are enforcement 
agencies - 

Mr J.A. McGINTY:  I move - 

 Page 93, lines 14 to 21 - To delete the lines. 
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The proposed deletion will enable local governments to determine the fees and charges for the functions 
performed under the legislation.  The current drafting of clause 140(3) would allow the government to make 
regulations setting limits on the fees and charges that local governments set.  The Food Bill is a tool to deal with 
food safety issues.  The Local Government Act 1995 is the appropriate mechanism for setting, and sets 
constraints on, local government fees and charges.   

Amendment put and passed.   

Clause, as amended, put and passed.   

Clauses 141 to 143 put and passed.   

Clause 144:  Regulations - 

Dr G.G. JACOBS:  I seek leave to withdraw the amendment standing in my name on the notice paper, as it does 
not stand alone.  It pertains to the labelling of food.  It is an important adjunct to the previous amendment I had 
on labelling requirements. 

Amendment, by leave, withdrawn. 

Clause put and passed.   

Clauses 145 and 146 put and passed.   

Clause 147:  Health Act 1911 amended - 

Leave granted for the amendments to be considered together. 

Mr J.A. McGINTY:  I move - 

Page 99, after line 20 - To insert - 

(5a) Section 199(14) is deleted. 

Page 100, line 13 - To insert after “246C” - 

or 246D(1) 

These are drafting errors.  New subclause (5a) deletes section 199(14) of the Health Act 1911, which enables the 
making of certain local government laws prohibiting the sale of meat.  The deletion of this provision should be 
included with the consequential amendments to the Health Act, deleting all provisions in that act relating to food 
regulation, which the proposed Food Act will cover. 

In relation to the second amendment, subclause 15 is amended by inserting 246D(1) after 246C on page 100.  
This will correct the current drafting that erroneously removes the Health Act regulation making power in 
relation to drugs and disinfectants.   

Amendments put and passed.   

Clause, as amended, put and passed. 
Clauses 148 to 153 put and passed.   

Title put and passed.  
 


